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In the Court of Appeals of the DisMct of Gplumbia 


William K. Tubman, Appellant, 

m VNo.1244 

The Baltimore and Ohio Railroad Company et al. 


a 


Supreme Court of the District of Columbia. 


> No. 37799. At Law, 


William K. Tubman, PlaintifiF, 

vs. 

The Baltimore & Ohio Railroad Com- 
pany. The Baltimore & Potomac Railroad 
Company, The Pennsylvania Railroad Com¬ 
pany, The Washington, Ohio & Western 
Railroad Company, The Chesapeake & 

Ohio Railway Company, The Norfolk & 

Western Railroad Company, and The Vir¬ 
ginia Midland Railway Company. 

United States op America, I . 

District of Columbia, j 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit : . 

1 Declaration, &C, ' 

Filed March 26,1895. 

In the Supreme Court of the District of Columbia. 

William K. Tubman, Plaintiff, 

vs. 

The Baltimore & Ohio Railroad CbM- 
pany. The Baltimore & Potomac Railroad 
' Company, The Pennsyl vania Railroad Com¬ 
pany, The Washington, Ohio & Western 
Railroad Company, The Ghesapeake & 

Ohio Railway ‘ Company, The Norfolk & 

Western Railroad Company, and The Vir¬ 
ginia Midland Railway Company. 

The plaintiff William K, Tub sues the above-named defend¬ 
ants, The Baltimore & Ohio Railroad corporation organ- 
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ized and existing under the laws of the State of Maryland; The 
Baltimore & Potomac Railroad Company, a corporation organized 
and existing under the laws of the State of Maryland ; The Penn¬ 
sylvania Railroad Company, a corporation organized and existing 
under the laws of the State of Pennsylvania; The Washington, Ohio 
& Western Railroad Company, a corporation organized and existing 
under the laws of the State of West Virginia; The Chesapeake & 
Ohio Railway Company, a corporation organized and existing under 
ihe laws of the States of Virginia and West Virginia; The Nor¬ 
folk & Western Railroad Company, a corporation ^ organized 
and existing under the laws of the States of Virginia and 
West Virginia, and The Virginia Midland Railway Company, ^ 
corporation organized and existing under the laws of the State 
of Virginia, for that the said defendant railroad com- 

2 panies are, and at the time and times hereinafter mentioned 
were, bodies corporate and politic, chartered and existing 

under the laws of the respective States aforesaid, and, under and by 
virtue of certain acts of Congress of the United States, doing busi¬ 
ness as such corporations, and having their respective offices and 
agents, in the District of Columbia, for the transaction of the busi¬ 
ness of such corporations therein; that the said defendants are, and 
. were, engaged in the business of interstate commerce, by the trans¬ 
portation of freight and passengers between the various States of the 
United States and the District of Columbia, and between the District 
of Columbia and the said various States, and that said corporations 
have been so engaged in such interstate commerce for the period *of 
more than ten years last past. 

That, heretofore, to wit, on the 12th day of June, A. D. 1877, let¬ 
ters patent No. 192,014 were duly issued by the United States Patent 
Office to George S. Roberts for a new, useful and valuable invention, 
to wit, an “ Improvement in the construction or formation of the side 
of a railway car,” and which patent was afterwards, to wit, on the 
23rd day of April, 1885, for a valuable consideration, assigned by 
the said Roberts to the said plaintiff, William K. Tubman, and that, 
ever since the said assignment, the plaintiff has been, and still is, the 
sole owner thereof, and of all rights, accruing thereunder; that said 
invention was designed, and intended to be used, and was used, for 
the purpose of commetce and the transportation of passengers be¬ 
tween the several States of the United States and the District of Co¬ 
lumbia, and between the said District of Columbia and the said 
several States. 

Plaintiff further says that, being so the sole owner of said 

3 patent, from the said 23rd day of April, 1885, the plaintiff, 
at divers times, endeavored to enter into negotiations with 

divers railroad companies, bodies corporate of different States, for 
the purpose of having the said invention adopted and used in the 
construction of railway cars, for. a proper consideration to be paid 
to him for the same, for transportation and use on railroads; that 
plaintiff likewise endeayoired to enter into negotiations with the 
Wasoli Manufacturing Company, of Springfield, Mass., n corpora- 
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tion engaged in the manufacture of cars, for the purpose of liaviug 
adopted and used the said invention in the construction of ears to 
be used as aforesaid, and in divers other ways endeavored to prose^ 
cute, and obtain the adoption and use of, said invention for the pur¬ 
poses aforesaid. 

Plaintiff further sa3^s that the said Wason Manufacturing Com* 
pany did construct cars, and did adopt, in such construction, the 
invention aforesaid, without any license or authority from the said 
plaintiff, or any lawful right so to do, and against his protest; and 
that the said cars, so constructed, were used by the Boston & Albany 
Railroad Company in interstate traffic and. commerce; that the 
Pullman*s Palace Car Company, a corporation engaged in the con? 
struction and operation of cars on the roads of defendants, herein¬ 
before named, constructed a large number of cars, embodying 
therein the said invention of plaintiff, and operated said cars, in 
the transportation of passengersj between the several States of the 
United States and the District of Columbia, and between the Dis¬ 
trict of Columbia and the said several States, and, by the construe? 
tion and use of said cars, as aforesaid, said patent, so owned by the 
plaintiff as aforesaid, was infringed. 

4 Plaintiff further says that the said defendants, and divers 
other radroad and railway companies, combined, agreed and 

conspired together, under the name and style of the Eastern Rail¬ 
road Association, to restrain and control the use of patented inven¬ 
tions applicable to use on railways, and designed to ne used in trans¬ 
portation between the several States of the United States and the 
District of Columbia, and between the District of Columbia and the 
said several States, to monopolize such use, and to monopolize and 
control the price of such inventions, and the price of the license for 
the use thereof, and to prevent such use except upon such terms as 
they might dictate or impose, and, generally, to monopolize and 
control, between corporations and persons of different States, the 
trade in patented inventions applicable to use on railways, and de¬ 
signed for use in the transportation on railways of persons and prop¬ 
erty between the several States of the United States and the District 
of Columbia, and between the District of Columbia and said several 
States, and especially to contest any claim, made by any patentee, 
or owner of such patent, against any member of such combination 
and association, and to dictate and control the basis of any settle¬ 
ment that might be proposed for any infringement of any such 
patent by any member of said combination or association with the 
inventor or owner of the patent, and to prevent the use of any patented 
invention without the assent of said combination, and to prevent the 
adoption by any railroad company embraced within said combination 
or association of any invention at a fixed royalty without the assent 
of said combination or association, and to embar-ass the ini 

5 ■ venter in respect of the ascertainment of damages for any in¬ 

fringement; and, in pursuance of said combination, they did 
interfere with negotiating for ijie adoption and use, by said railro^ 
and railway companies, bodies corporate of different States, as afore- 
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said, of the said patented invention so owned by plaintiff, as afore¬ 
said, and did interfere with and restrain said trade and commerce 
between the said several States and between the said several States, 
.and the District of Columbia, and between the District of Columbia 
and the said several States, and did prevent the manufacture, adop¬ 
tion and use, by divers companies and corporations of different 
States, of said patent so owned by plaintiff, and, further, for the pur¬ 
pose of effecting the objects of said combination, association and 
conspiracy, as aforesaid, the said defendants, respectively, together 
with divers other corporations embraced in said combination, asso¬ 
ciation and conspiracy, contributed large sums of money, and em¬ 
ployed counsel, whose duty it was made to contest claims for 
infnngements of patents, as hereinbefore averred. 

Plaintiff further says that the said Wason Manufacturing Com¬ 
pany and the said Pullman^s Palace Car Company having so in¬ 
fringed the said patent as aforesaid, the plaintiff, on the 13th day of 
December 1887, instituted a suit against the said Wason Manufact¬ 
uring Company in the circuit court of the United States for the 
district of Massachusetts, for said infringement; that he also, on the 
9th day of September 1890, instituted a suit against the said defend¬ 
ant, The Baltimore & Potomac Pailrdad Company, in the circuit 
court of the United States for the district of Maryland; that he 
also, on the 26th day of April 1893, instituted a suit against the 
said defendant. The Pennsylvania E-ailroad Company, in the 
6 circuit court of the United States for the eastern district of 
Pennsylvania; and that he also, in the month of April, 1893, 
instituted a suit against the New York, New Haven & Hartford 
Railroad Company, in the circuit court of the United States for the 
district of Connecticut, for the infringement of said patent by said 
above-named railroad companies. 

Plaintiff further says that, for the purpose of defeating the plain¬ 
tiff in his said suits, and of preventing him from securing proper 
compensation for the use of said patent so owned by him as afore¬ 
said, and of preventing the said defendants from using the same, 
the said defendants, associated together as aforesaid, and the other 
railroad corporations so associated with them pursuant to said 
combination and conspiracy aforesaid, employed counsel to de¬ 
fend the said suits; that said counsel, on behalf of said asso¬ 
ciated companies, did appear and actively participate therein, but 
without appearing of record as such counsel; that the said defendr 
ants, so combined, associated and confederated together, having em¬ 
ployed, searchers, witnesses, commissioners, typewriters, stenogra¬ 
phers, model-makers and others, have furnished free transportation 
for the persons employed for the purposes aforesaid, and have 
therein and otherwise expended large sums of money in embarrass¬ 
ing, impeding and defeating the plaintiff in the prosecution of his 
said suits, and each thereof, and thereby have subjected the- said 
plaintiff to great trouble, .inconvenience, expense and loss of time; 
that, for the purpose of embarrassing, impeding and defeating the 
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plaintiff in his said suits, the said association and combina- 

7 tion has procured false evidence, and caused the same to b^ 
used in said suit in the circuit court of the United States for 

the district of Massachusetts, and to be used in said suit in the said 
circuit court of the United States for the eastern district of Fenn-i 
sylvania, all of which was done for the express purpose of prevent-; 
ing the plaintiff from deriving any benefit whatever from his said 
patent. 

Whereby, and by reason of the premises aforesaid, plaintiff has 
been damaged in a large sum of money, to wit, in the sum of one 
hundred thousand dollars ($100,000), whereupon he brings this suit, 
and claims of the said defendants the sum of one hundred thousand 
dollars ($100,000), and costs, and demands judgment therefor. 

SHELLABARGER & WILSON, 

Attorneys of Plaintiff. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of service hereof; otherwise, judgment. 

" SHELLABARGER & WILSON,^ 

Attorneys of Plaintiff. 

8 Summons. 

Issued March 26,1895. 

In the Supreme Court of the District of Columbia. 

William K. Tubman, Plaintiff, 

vs. 

The Baltimore & Ohio Railroad Company, 

The Baltimore & Potomac Railroad Com¬ 
pany, The Pennsylvania Railroad Com¬ 
pany, The Washington, Ohio & Western 
Railroad Company, The Chesapeake & Ohio 
Railway Company, The Norfolk & Western 
Railroad Company, The Virginia Midland 
Railway Company, Defendants. 

The President of the United States to the defendants. Greeting : 

Yo.u are hereby commanded to appear in this court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after 
the day of the service of this writ on you, to answer the plaintiff 's 
suit, and show why he should not have judgment against you for 
the cause of action stated in his declaration. . 

- Witness, the Honorable Edward F. Bingham, chief 
[seal.] justice of said court, the 26th day of March, A. D. 1895. 

JOHN R. YOUNG, 
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9 MarshaVs Retwrn, 

Served copies of the declaration, notice to plead, afl&davit, and this 
summons, on the defendants, The Baltimore & Ohio Railroad Com¬ 
pany by service on Wm. Alvey, agent, M^ch 26,1895.' 

The Baltimore and Potomac Railroad Company by service on 
Danl P. McKeever, agent and The Chesapeake and Ohio Railway 
Company by service on Geo. M. Bond, agent M’ch 27,1895. The 
Pennsylvania Railroad Company by service on C. Studds, agent, 
The Washington, Ohio and Western Railroad Company by service 
on L. S. Brown, agent and The Virginia Midland Railway Company 
by service on L. S. Brown agent, M?ch 28,1895, and The Norfolk 
and Western Railroad Company by service on E. J. Lockwood, 
agent the 29th day of M’ch, 1895. 

ALBERT A. WILSON, Marshal 

Demurrer of Pennsylvania R. R. Co, 

Filed June 17| 1895. 

In the Supreme Court of the District of Columbia. 

*t# 

\ 

The defendant. The Pennsylvania Railroad Company, says that 
the declaration of the plaintiff in the above-entitled cause is bad in 
substance. 

ENOCH TOTTEN, 

Attorney for the Defendant The, 

Pennsylvanigf Railroad Company. 

«■ 

10 Note. —^Among the matters of law intended to be argued in 
support of the above demurrer, are the following: 

. 1. The plaintiff, in his said declaration, has fail- to aver or charge 
upon^ this defendant, individually or jointly with the other defend¬ 
ants, or any of them, the doing of any illegal or wrongful act, or the 
omission of any legal duty, whereby the plaintiff was injured, or his 
rights or property invaded, interrupted or interfered with. 

2. The said plaintiff has not, in and by his said declaration, staged 
facts sufS^cient to constitute a cause of action, 

3. There is no averment in the said declaration that any of the 
actions or suits mentioned in the said declaration, wherein the acts 
complained of are alleged to have been swftmitted, have ever been 
brought to trial, or have ever been actually tried. 

4. There is no averment in the said declaration that a judgment 
has ever been rendered in any of the said suits or causes of action 
mentioned in the said declaration. 
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Denmfrer of tJm Baltimore Botoime Eailroad €b. 

Filed June 17,1895. 

In the Supreme Court of the District of Oolumbia. 

:jc Hi Hi Hi Hi Hi Hi -Hi 

11 The defendant, The Baltimore and Potomac Eailroad Com¬ 
pany, says that the declaration of the plaintiff in the above- 

entitled cause is bad in substance. 

ENOCH TOTTEN, 

Attorney for the Defendant The 
BaUimore ik Fotomae E E. Co. 

if 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the above demurrer, are the following: 

1. The plaintiff, in bis said declaration, has failed to aver or charge 
upon this defendant, individually or jointly with the other defend¬ 
ants, or any of them, the doing of any illegal or wrongful act, or the 
omission of any legal duty, whereby the plaintiff was injured, or his 
rights or property invaded, interrupted, or interfered with. 

2. The said plaintiff has not in and by his said declaration, stated 
facts sufficient to constitute a cause of action. 

3. There is no averment in the said declaration that any of the 
actions or suits mentioned in the said declaration -herein the acts 
complained of are alleged to have been committed, have ever been 
brought to trial, or have ever been actually tried. 

. 4. There is no averment in the said declaration that a judgment’ 
has ever been rendered in any of the said suits or causes of action 
mentioned in the said declaration. 

12 Demurrer of Baltimore and Ohio E* E Co, 

Filed June IS, 1895. 

# 

In the Supreme Court of the District of Columbia. 

# 1 ^ ^ 1 % . 

The defendant. The Baltimore and Ohio Eailroad Company, says 
that the declaration of the plaintiff in the above-entitlea cause is 
bad in substance. . ] 

HAMILTON & COLBEET, 
Attorney- for the Defendant The B. & 0. E E. Company. 

Note.—A mong the matters of law intended to be argued in sup¬ 
port of the above demurrer are the following: 

1. The plaintiff, in his said declaration, has failed to aver or charge 
upon this defendant, individually or jointly with the other defend¬ 
ants, or any of them, the doing of any illegal or wrongful act, or the 
omission of any legal duty, whereby the plaintiff was injured, or his 
rights or property invaded, interrupted or interfered with. 
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2. There is no averment in the said declaration that any of the ac¬ 
tions or suits mentioned in the said declaration, wherein the acts 
complained of are alleged to have been committed, have ever been 
brought to trial, or have ever been actually tried. 

3. There is no averment in the said declaration that a judgment 
has ever been rendered in any of the said suits or causes of action 
mentioned in the said declaration. 

13 Demurrer of Chesapeake & Ohio Railroad Company, 

Filed June 18,1895. 

In the Supreme Court of the District of Columbia. 

The defendant. The Chesapeake & Ohio Railroad Company says 
that the declaration of the plaintiff in the above-entitled cause is bad 
in substance. 

WILLIAM H. PAYNE, 
LEIGH ROBINSON, 

Attorneys for C, Sc 0. R. R. Co, 

Note. —^Among the matters of law intended to be argued in sup¬ 
port of the above demurrer, are the following: 

1. The plaintiff, in his said declaration, has failed to charge upon 
this defendant individually or jointly, with the other defendants, or 
any of them, the doing of any illegal or wrongful act, or the omission 
of any legal duty, whereby the plaintiff was injured, or his rights or 
property invaded, interrupted or interfered with. 

2. The declaration does not allege that any of the actions or suits 
mentioned therein and complained of therein have ever been brought 
to trial; or ever been tried; or that in any of said suits, or causes of 
action, judgment has been rendered. 

% 

14 Supreme Court of the District of Columbia. 

Tuesday, August 6, 1901. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
iustice, presiding. 

* ^ ^ ^ ^ 

Upon motion of defendants in open court by their counsel Messrs. 
Hamilton and Colbert, to dismiss this cause for failure to prosecute, 
it is upon consideration thereof ordered that said cause be and it is 
hereby dismissed at the cost of the plaintiff. 
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Motion to Set -Aside Order Dismissing Suit, 

In the Supreme doiirt of the District of Oolumbia. 


' Comes now William K. TubmaUj plaintiff ■ in the above-entitled 
cause, through his attorneys, Douglass & Douglass, and John A. Saul, 
and moves the court to set^ aside the order, of date the 6th day 

15 of August, 1901, dismissing said suit upon the ground»that 
said order was unlawfully and improvidently issued ; and 

• plaintiff appends hereto affidavits in support hereof. 

DOUGLASS & DOUGLASS, 

JOHN A. SAUL, 

•Attorneys for^Plccintiff, 

To attorneys for defendant: 

Please takeuotice that the undersigned will call, the above motion 
to the attention of his honor, Chief Justice Bingham, sitting in cir¬ 
cuit court No. 1, on Friday, the 23rd day of May, 1902, at the hour 
of ten o’clock on as soon thereafter as counsel can be heard. 

DOUGLASS & DOUGLASS, 

I JOHN.A..SAUL, 

Attorneys,for Plaintiff, 

In the Supreme Court of the District of Colombia. 

Personally appeared before me William K. Tubman, who. being 
duly sworn deposes and. says, that, he is the plaintiff in the above- 
entitled cause. That he is familiar with the issues involved in aaid 
cause and the circumstances under which the same was dismissed 
by this court. That the said suit was hied on or about the 26th day 
. of March, 1895, and that service was had upon each of the 

16 defendants'therein named .as appears by the return of the 
. marshal of the District of Columbia, bearing date the 29th 

day of March, 1895. That oh the 20th day. of April, 1895, the Je- 
fendants.The .Virginia .Midland R. R. Co., and The Washington, 
Ohio and Western R. R. Co.^ through their attorneys, filed motions 
. to quash the writ, summons and return of the marshal, upon the 
ground that said defendants, were foreign corporations and that the 
alleged service was insufficient in that there was no agent of either 
of said companies within.the. jurisdiction of this court upon,whom 
service could be had. "That oh the 17th "day of June, 1895, the de¬ 
fendants, The Baltimore & Potomac R. R. Co. and The Pennsylvania 
R. R. Co., filed demurrers .to the declaration; that on June the 18th, 
1895 demurrer was als6 ffled by-the'defendant, The Baltimore & 
Ohio R. R* Co4^ that oh the ISthvday of June, 1895, the^iChesapeake 
&vOhiO Rv R/,Co. also filed a demurrer to the declaration. 

2—1244a 
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That it does not appear from the record in said cause, so aflBant is, 
informed and believes, that the motions and demurrers filed to the 
same were ever set down for argument or disposed of. That affiant 
believed his case to be still pending and in good standing in court 
until on or about the end of the year 1901, when he was informed 
by his representative, Mr. F. E. Stebbins, that the cause had, upon 
motion* of Messrs. Hamilton & Colbert, attorneys for the defendant. 
The Baltimore & Ohio R. R. Co., been dismissed for failure to prose¬ 
cute the same; and that said motion was granted without notice to 
him, and without notice, so he is informed and believes to his attor¬ 
neys. 

That from the time of the filing of said suit until the dis- 

17 missal of the same, as hereinbefore set forth, Jeremiah M. 
Wilson was his attorney. The said Wilson was absent at the 

time of the dismissal of said suit, and died shortly after his arrival 
in this country, and as affiant is informed and believes, without the 
knowledge of the dismissal of the same. That this deponent was 
assured from time to time by said Wilson that the said cause had 
been continued from time to time by the mutual consent of counsel. 
That he was advised that it was not his duty to call to the attention 
of the court the demurrers and motions hereinbefore referred to, but 
that it was the duty of the defendants filing the same, and that any 
delay on his part in having the same called to the attention of the 
court could in nowise prejudice his interests in the premises. Had 
the plaintiff known that any such delay could in any way prejudice 
his right, he would have had the said demurrers and motions called 
to the attention of the court and the same disposed of, and the 
cause set down for trial on its merits. 

That, deponent further says that he was assured from time to time 
by said Wilson that the demurrers interposed to the declaration 
would be heard in the fall of 1901, and the case placed as early as 
practicable upon the trial calendar; that he was not aware of the- 
dismissal of the said suit until after the death of the said Wilson 
and as soon as he was advised thereof he immediately took steps 
to ascertain the facts and the grounds upon which the order of dis¬ 
missal was obtained and to that end employed counsel. That as 
soon as this deponent was able to" procure the necessary facts, the 
motion to restore the said case to the calendar was made. 

That the suit was commenced by this deponent in good faith and 
that he has at all times since the commencement of said suit in¬ 
tended, in good faith, to prosecute the same as vigorously as 

18 possible. That the said Wilson never had any authority to 
dismiss the said suit, nor did he, at any time, ever intimate 

or suggest to this deponent any intention or desire so to do. 

WILLIAM K. TUBMAN. 

A 

Subscribed and sworn to before me this 16th day of May, 1902. 

[seal.] william a. SOHAUMLOEFFEL, 

Notary Public, 
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In the Supreme Court of the District of Columbia. 

•I* ' %i> ^1* '^U 

Personally appeared before me P. E. Stebbins, who first being duly 
sworn deposes and says that he knows the plaintiff in the above- 
entitled cause and that for over a year las^t past he has, at the re¬ 
quest of the said plaintiff, acted as his agent with reference to the 
above-entitled cause. That he is familiar with the nature of the 
issues involved in said cause and the circumstances under which 
the same was dismissed by this court. That said suit was filed on 
or about the 26th day of March 1895, and that service was had upon 
each of the defendants therein named as appears by the return of 
the marshal of the District of Columbia, bearing date the 29th day 
of March, 1895.* That on the 20th day of April 1895, the defend¬ 
ants, The Virginia Midland R. R. Co., and The Washington, 

19 Ohio and Western R. R. Co., through their attorneys filed 
motions to quash the writ, summons and return of the mar¬ 
shal upon the ground that said defendants were foreign corporations 
and that the alleged service was insufficient in that there was no agent 
of either of said companies within the jurisdiction of this court upon 
whom service could be had. That on the 17th day of June 1895, 
the defendants, The Baltimore & Potomac R. R. Co. and The Penn¬ 
sylvania R. R. Co. filed demurrers to the declaration; that on June; 
the 18th, 1895, demurrer was also filed by the defendant. The Balti¬ 
more & Ohio R. R. Co.; that on the 18th day of June, 1895, the 
Chesapeake and Ohio R. R. Co. also filed a demurrer to the declara¬ 
tion. 

That it does not appear from the record in said cause that the 
said motion- or demurrers hereinbefore referred to, were set down 
for argument or heard by the court; but upon infprmation and be¬ 
lief this deponent avers that no disposition has ever been made by 
the court of the said motions or demurrers. 

That on or about the 6th day of August, 1901, as appears from the 
record in said cause, a motion was made by Messrs. Hamilton and 
Colbert, attorneys for the defendant. The Baltimore & Ohio R. R. 
Co., to dismiss said suit upon the ground of the failure of the plain¬ 
tiff to prosecute the same, which said motion was granted by the 
court, without any notice to the plaintiff, his agents or attorneys. 

That from the time of the filing of said suit until the dismissal as 
hereinbefore set forth, Jeremiah M. Wilson was the attorney of the 
plaintiff. That by mutual agreement between all of the attorneys 
of the parties in interest said cause was continued from time to time 
until the month of June, 1901. That during said month 

20 this deponent had a conversation with the said Jeremiah M- 
Wilson with reference to procuring an early trial of the said 

cause, and upon that occasion was assured by said Wilson that the 
cause had been continued by mutual agreement of counsel and that 
the same would be heard, in the October term of the supreme court 
of the District of Columbia," That shortly thereafter the said Wil¬ 
son went abroad and did not return until about August 10,1901. 
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Tliat tbe said motion for the dismissal of < said cause upon August 
6, 1901, was without the. knowledge of the said plaintiff or his 
attorneys. 

And deponent further says ■ that shortly After the return of the 
said Wilson he had a. conversation with him with reference to hav~ 
ing the demurrers filed in said cause disposed of and the case placed 
upon the trial calendar as early as possible, and that in said conver¬ 
sation he was assured by said Wilson that the demurrers would be 
heard as soon as the Schley investigation was concluded, the said 
Wilson then being engaged as attorney for Admiral Schley; and 
this deponent is satisfied from said conversation that said Wilson 
was not aware that the said cause had then been dismissed. ■ 

That this deponent did not know of the* dismissal of said cause 
until after the death of said Wilson and immediately took steps, as 
a friend and agent of the plaintiff, to investigate the cause of the dis¬ 
missal and forthwith employed counsel to aid him in the premises; 
that by reason of the death of said Wilson the plaintiff in said cause 
has been greatly delayed in procuring the necessary facts upon 
which to base this motion and that the said motion has been filed 
as'early as it was practicable to obtain the necessary facts. 

. F. E. STEBBINS. 


2T' 5 Subscribed and sworn to before me this 16th day of May, 
1902. 


CHAS. T. SNYDER, 

[sifiAL.] Notary Public, D. C. ' 


In the Supreme Court of the District of Columbia. 

f 

Personally appeared^ before; me Charles S. Wilson, who being first 
duly sworn according to law, deposes and says that he is a son of 
the late Jeremiah M. Wilson, the attorney of record for the plaintiff 
in the above-entitled cause; that Judge Wilson had sole charge of 
the above case, and that at the time of the dismissal of the same on 
Aug. 6,1901, Judge Wilson was absent from the city, and did not 
arrive in this country until on or about Aug. 10th of said year; 
that so far as he is aware no notice was. left at the office of tfudge 
Wilson of the hearing of said motion; that Judge Wilson died 
shortly after his return to this country in the fall of 1901, and as he 
believes in ignorance of the dismissal of said suit; that said suit was 
filed by Shellabarger & Wilson; that the former has been dead 
many years; that this deponent was in charge of the the office and 
business of said Wilson during his absence above referred to.; 

CHARLES S. WILSON. 


Subscribed- and sworn ;to before; me this 24 day of February, 
1902: 


[seal.].. I 


ROBERT E. LEWIS, .. 

Notary Pablm 
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22., Affidavits.'.. 

Filed June 24, . 

In.the Supreme Court of the District of Columbia, 

:{: * >|i • Hi *• * JH * Hs •' sjs • 

District of. Columbia, To wit: 

Personally appeared before me, George D. Hamilton, T^ho being 
duly sworn, deposes and says that he is a member.of.the firm of. 
Hamilton & Colbert, and in the above-entitled cause represented 
the Baltimore and Ohio Railroad Company, the Washington, Ohio 
and Western Railroad Company, the Virginia Midland' Railway 
Company, and the Norfolk and Western Railway Company, the 
Washington, Ohio and Western and the Virginia Midland having 
been first represented by Leslie Ryan and J. P. Shepperd respect¬ 
ively ; that he has read the affidavits of William K. Tubman and 
P. E. Stebbins tiled in support of the motion to set aside the order 
of the 6th day of August, 1901, dismissing said suiL 'and in reply 
thereto says that shortly after the commencement Of said suit and • 
the filing of the several motions and demurrers interposed on behalf 
of the defendants, agreements were made between himself and the 
late Jere. M. Wilson, deceased, attorney for the plaintifP, for a hear¬ 
ing on said demurrers and motions, and particular days set tor such 
hearings; that these hearings were postponed at the' instance of 
counsel for the plaintiff, and for several years the case seemed to 
have passed out of memory; that about the beginning of the year 
1900, at the instance of the Southern Railroad Company; this affiant 
endeavored to have action taken in said cause, and several separate ' • 
days were arranged for by and between this affiant and 
23 the counsel for the plaintiff for a hearing, but-because of the 
engagements of counsel for plaintiff these hearings were 
postponed; that in the spring of 1901, acting a;t the request of the - 
defendants represented by this affiant, this affiant requested cotinsel ' 
for the plaintiff to make a definite arrangement for a hearing in 
said.cause; that several days were arranged for, but because of the 
engagements of counsel for the plaintiff the-hearing was postponed;' 
that tiie last date fixed upon between this affiant and counsel for 
the plaintiff was in June 1901, and on the day of said hearing this 
affiant met counsel for the plaintiff who stated -that he-Was Unable 
to attend to the matter, but that while be could not Consent to the - 
dismissal of the suit, he was willing that the court should, do with it 
as it deemed proper, and this affiant could call it up at any time be^-** 
fore the court and make the above statement as for and from the* 
counsel lor the plaintiff ; that thereupon this affiant instructed Mr.- 
John J. Hamilton, of affiant’s office, to call the matter to the attend 
tion of the court; and to ask for the dismissal of the suit: The mat^ 1 
ter was committed to the care of Mr. John J. Hamilton because thisv^ 
affiant'was-then about leaving town for his summer vacation 'This 
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afl&ant further states that some time in August of 1901, and after 
the Chief Justice had returned from Europe, the action described in 
the ajddavit was taken, and the suit dismissed as therein alleged, 
but this affiant- states that it is untrue, as stated by Mr. Stebbins 
that the action was taken without the knowledge, of said plaintitf or 
his attorney, but on the contrary avers, as hereinbefore stated, that it 
was done with the full knowledge and acquiescence and consent of 
counsel for plaintiff. 

GEORGE E. HAMILTON. 


24 


Subscribed and sworn to before me this 22nd day of May, 
A. D. 1902. 


[seal.] 


LOUISE F. DYER, 

Notary Public, D, G. 


Filed June 24,1902. 

In the Supreme Court of the District of Columbia. 


Personally appeared before me, a notary public in and for the 
District of Columbia, John J. Hamilton, who being duly sworn de¬ 
poses and says that he is a member of the bar of the supreme court 
of the District of Columbia employed by the firm of Hamilton & 
Colbert; that in the early part of the year 1901, he was requested 
by Mr. George E. Hamilton, one of the members of said firm^ to 
make a report to The Southern Railway Company, one of the de¬ 
fendants in the above-entitled cause, as to the condition of pending 
litigation and in the preparation of said report affiant’s attention 
was called to the above-entitled cause and his efforts directed to 
have the suit set down for hearing on the demurrer or the motion 
to quash the service as to certain defendants, or dismissed for want 
of prosecution under the rules of court. 

This affiant was frequently informed by Mr. George E. Hamilton 
that an arrangement had been made with the late Jere. M. Wilson, 
who represented the plaintiff, to have said ease called to the atten¬ 
tion of the court and disposed of, but for reasons unknown to affiant 
the engagements made with counsel for plaintiff, were never 
25 kept. That shortly before Mr. George E. Hamilton left the 
city for the summer this affiant again called his attention to 
said case and was then informed by him that Judge Wilson had 
stated in reply to his demand that action be taken in the case, that 
while he could not consent to having the suit dismissed for want of 
prosecution, yet he would not oppose application to that end on be¬ 
half of defendants, and that counsel for defendants might call the 
case to the attention of the court at any time and was at liberty to 
state to the court the position then taken by counsel for plaintiff; 
and this affiant was instructed by Mr. George E. Hamilton to pre¬ 
sent the case to the court at some convenient time and have the suit 
dismissed for want of prosecution. 

Affiant is unable to state at this time why said cause was not im- 
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mediately called to the attention of the court except that the sum¬ 
mer recess came on at that time and the matter was dropped for the 
time being; that when the Chief Justice returned from Europe, the 
case was called to the attention of the court by this affiant on Au-. 
gust 6,1901, as shown by the record and affiant moved the dismissal 
of the case for want of prosecution, which motion was granted, affiant 
stating at the time, the position taken by counsel for plaintiff in the 
matter. 

Affiant further avers that said suit was filed by Shellabarger and 
Wilson as appears by the record,but that the late Judge Wilson had 
entire charge thereof, and was the only attorney on behalf of plain¬ 
tiff known to the defendants, The Baltimore and Ohio Railroad 
Company. The Virginia Midland Railroad Company and The Nor¬ 
folk and Western Railroad Company, or their attorneys, Hamilton 
and Colbert ; that neither said defendant nor their attorneys 
26 ever knew, or had anything to do with the plaintiff, or E. E, 
Stebbins in connection with said case. 

This affiant denies that said suit was dismissed without notice to 
the attorneys for the plaintiff, but on the contrary he avers as here¬ 
inbefore set forth that the attorneys for plaintiff were fully advised 
of the action which defendants proposed to take in the matter. 

Affiant further denies that said suit was continued from time to 
time by the mutual agreement of all the attorneys interested in said 
case and avers the fact to be that the attorneys for the defendants 
on numerous occasions, insisted upon having the demurrers or the 
motion to quash service, brought to the attention of the court and 
that on every occasion a postponement was obtained by counsel for 
plaintiff on the ground of important engagements of counsel for 
plaintiff, in court or elsewhere. 

JOHN J. HAMILTON. 


Subscribed and sworn to before me this 22nd day of May, A. D. 
1902. 


LOUISE F. DYER, 

[seal.] Notary Public, D. G, 


27 Supreme Court of the District of Columbia. 

Tuesday, Jitwe 24,1902. 

Session resumed pursuant to adjournment. Chief Justice Bing¬ 
ham, presiding. 

^ 

Upon hearing the plaintiff ’s motion to vacate the judgment en¬ 
tered herein on the 6th day of August, 1901, it is considered that 
said motion be, and the same is hereby overruled. 
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/ .Appeal. 

Filed July 2,1902. 

* In the Supreme Court of the District of Columbia, This July 2, 

1902. 

■‘Now comes the plaintiff in the above-entitled action, by William 
A. Meloy his counsel and attorney, and hereby appeals to the Court 
of Appeals, D. C., from the order passed in said action on the 24'^ of 
June 1902 refusing to vacate the ex parte judgment entered therein 
on the 6th day of August 1901, and from said judgment. 

WM. A MELOY, 

Of Counsel and AU^y for PVff. 

28 Memorandum. 

‘ July 7,1902.—-Leave to plaintiff to deposit $25 in lieu of appeal 
bond, and $25 deposited in lieu of appeal bond. 

■ 29 . In the Supreme Court of the District of Columbia. 

William K. Tubman 'j 

VS t 

The' Baltimore and Ohio Railroad Com- f 37799. 

pany aZ. • J 

The President of the United States to The Baltimore and Ohio Rail¬ 
road Oompan}^ The Baltimore and Potomac Railroad Company, 
The Pennsylvania Railroad Compaii}'-, The Washington, Ohio and 
Western Railroad Company, The Chesapeake and Ohio Railway 
Compauy, The Norfolk and Western Railroad Company, and the 
Virginia Midland Railway Company, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, underhand as directed by the rules of said court, pursuant 
to an appeal filed in the supreme court of the District of Coluinbia, 
oh thet 2d day of July, 1902, wherein William K. Tubman is appel- 
. lant, and you are appellees, to show cause, if any there be, why the 
judgment rendered against the said appellant, should not be cor¬ 
rected, and why speedy justice should not be done to th,e parties in 
that behalf. 

Witness the Honorable Edward P. Bing- 
' Seal Supreme Courtr ham, chief justice of the supreme court of the 
of the District, of . .District of Columbia, this 2d day of July, in 
Columbia. the year of our Lord one thousand nine hun- 

dredandtwo. 

JOHN R. YOUNG, Glerh 
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32 Supreme Court of the District of Columbia, 

United States of America, 1 . r 

District of Golumbiaj j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
31, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 37,799, at law, wherein William K. Tub^^ 
man is. plaintiff and The Baltimore & Ohio Railroad Company et ctL 
are defendants, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 30th day of July, A. D. 1902. 

J, R. YOmQ, Clerk 
By ALF. G, BUHRMAN, Ass^t CVh. 

Endorsed on cover : District of Columbia supreme court. No, 
1244. William K. Tubman, appellant, m The Baltimore and Ohio 
Railroad Company et al. Court of Appeals, District of Columbia. 
Filed Aug. 8,1902. Robert Willett, clerk. 
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Service of the foregoing citation is accepted this 10th day of July 

F. D. McKENNEY, 

Per G. E. S., 

Att^y for B. & P. R R Co. & for the Pa. R. B. Co. 

AU^y for C. & Q, R. B. Co. 


[Endorsed:] No. 37,799. Law 12,738. Wm. K. Tubman vs. The 
Baltimore & Ohio Eailroad Co., et al. Citation. Issued July 2nd, 
1902. Served copies of the within citation on the Norfolk & West¬ 
ern R. R. Co., & its receivers, and the B. & O. R. R. Co., by service, 
on George E. Hamilton, att’y, personally July 15,1902, also served 
copy of within citation on the Chesapeake and Ohio Railway Co., by 
service on Leigh Robinson, att^, personally July 22,1902. Aulick 
Palmer, marshal. Wm. A. Meloj^ attorney for appellant. / 

if 

/ 

30 Directions to Clerhfor Preparation of Record. * 

Filed July 10,1902. 

In the Supreme Court of the District of Columbia. 

^ ^ ^ ^ 

^ ^ 

In making the transcript on appeal herein the clerk of the su¬ 
preme court of the District of Columbia will please omit all titlings 
except that of declaration and summons, all endorsements except 
that of marshal’s return of service of summons, and barring these, 
will include: 

Declaration, with notice to plead, all demurrers in order of filing, 
any and all minutes of court in premises, all notices either filed or 
entered in order book up to and including judgment of dismissal on 
August 6,1901; then motion and affidavits filed May 19,1902; af- 
]gpdavits in reply filed June 4,1902; the court’s order thereon; the 
notice of appeal, citation, service, order fixing amount of bond for 
appeal; appeal bond with its approval and date of filing. 

WILLIAM A. MELOY, 
Counsel and Attorney for W. K. Tubman. 

31 Rec’d copy of the above notice this 9" day of July 1902, 
not waiving any objections. 

GEORGE E. HAMILTON, 

Att^y for B. & 0. R. R. Co. 


Rec’d copy of the above notice this 10th day of July 1902, not 
waiving any obiections. /. 

F. D. McKENNEY, 

Per G. E. S., 

Attorney for B. & P. R. R. Co. and Penn. R. R. Co. 
3—1244a * ^ 
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William k. tubman, aepbliaot, - 

^ vs,' 

THE B. AND 0; E. R. C0: ET 


BRIEF FOR APFELLART. ! 


STATEMENT OP THE CASE. 


This is an action-for.dahiages arising to the appblhii^t 
from the nnlawfai combination and conspiracy’' of: the; de- 


' t;- 


ing .any sale and from receiving any of the pecuniaryrad- 
vantages which justly and legally he is entitied^^^to 
and enjoy by reason of tfie ownership of ihe let^^ 

192,0i4j issued by t^ ®ates Patent ^<)^e bn 

the .12th of June; 1877, for the hew^ useful, 
veutiohy yi^, ^ an iinpro^mehiJn 4ie bonsfep^on^ fca& 
tion of' the side of la railway barf designed andiiiitended to 


sengers between the District of Columbia and the several 
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States of the United States of America; and the. declaration 
herein, filed in the supreme court of the District of Colum¬ 
bia on behalf of the plaintiff by the distinguished and able 
attorneys Shellabarger and Wilson, both now dead, in addi¬ 
tion to the foregoing specifically avers, among other things, 
that the defendants, in effectuating such combination and 
conspiracy, have infringed the said patent and have pre¬ 
vented the appellant from enforcing his rights against such 
infringement through procurement of false ex^dence and 
otherwise, and from negotiating for the use of his said in¬ 
vention by railway companies, and from its manufacture. 

To this declaration the respondent appellees filed their 
several demurrers, thereby, without more, “ making an issue 
of law,” under section 2 of rule 28 of the common-law rules 
of said court, after which it was the privilege, and equally 
in the power, of “ either party to give notice of trial,” as 
provided by rule 33, and have the cause entered on the trial 
calendar, pursuant to rules 34'and 35 of said rules of court, 
and heard on “a motion day,” “after five days* notice** 
(rule 38), which notice must be in writing and filed in 
court (rule 88), unless waived'or cured by actual attend¬ 
ance of the opposite party in court. ^ 

But neither of the parties to the action ever noticed such 
issues of law for trial, nor ever furnished the clerk of the 
court any note of issue, nor ever ga ve “ five days* notice ** or 
any notice for the hearing of such demurrers. 

On the contrary, as appears from the affidavits set forth 
in the printed Record, pages 13,15, one John J. Hanailton. 
employed in the law office of the attorneys for the Balti¬ 
more and Ohio - Railroad Company, the Virginia Midland 
Railroad Company, and the Norfolk and Western Railroad 
Company, without such notice of trial, or note of issue, or any 
notice of the time of hearing, upon some oral and ex pc^rte 
statement not of record, in the absence of all counsel for the 
appellant, procured entry, not of an order, overruling said 



demurrers, but of an order dismisdnff iM^ failure M 

prosecute,’^ ■ r ’ v. : *- ^ 

This judgment of dismissal, then,based upon 
sideration of the issue of law aj^eanng in tbe reeprd,J^^ 
solely Opon the mistakei of fact into wMch the oo^ 
lead, that the attorney for the plaintiff had consented that, 
the action be dismissed, and waived bis right to have the 
ruling of the court on the demurrer, and‘written, notice 
giving the titne of the hearing of the motion, . ’ r 

The judgment of dismissal given tfnder such mistake was 
rendered on the 6th of August, a vacation month, when the. 
sole surviving attorney for plaintiff V7as absent on the high' 
seas, and never came to his t:nowledge, nor, to tbatj of his 
client untir after the death of the former, and about Decem¬ 
ber, ^1901. . ; > 

oh learning the facts appellaht in due form filed his motion 
to vacate this dismissal, and fpr reihstatement of his acdon. 
This was denied, whereupon app®nl was taken. ' 

■■ ' . ERapRA ■ V ■ . 

; ■■■ ■ ‘ ^ . 

I. The court :erred in denying the„ motion to vacate the*; 

ordef of dismissalj and in refuring to reinstate.the case, k- s 
.n. The court erred in dismissing the aCtidh , both for want 
of jurisdiction to pass the order, and for mistake of factv' 
and for irregularity, as well as for fraud and suiprise. ■ 

I. The record discloses no evidence whatever of any fail¬ 
ure to prosecute. ^ ^ 

It demonstrates cbnclusiveiy that the defend^^^^ 
failed to take anyof the steps Jaid^down for 4heml^^ 
speed the cause, and that the Court entered the jndgmmsti^ff 
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dismissal solely because of a mistake of fact, thus bringing 
our motion within the very letter of the decision in the 
Palmyra case, 12 Wheat., pp. 9, 10, wherein the Supreme 
, Court of the United States gave clear expression to that 
fundamental principle which while, it descends to the enum¬ 
eration of no petty details, yet covers and comprehends al 
needs that may arise in these brief words: Every court 
must be .presumed to exercise those powers helonging to it 
which are necessary to. the promotion of public justice.” 

“ The reinstatement of the cause was founded upon th€ 
plain principles of justice.” 

Had Judge Wilson, after his return from Europe on th< 
10th of August, 1901 (see Eecord, p. 12), before his deatl 
on'the 24th of September, the following month, learned o 
the entry of the order of dismissal, and thereupon moved t( 
have it set aside for its utter irregularity, for that the onl; 
possible step the defendant could take under the rules 6 
court was to give him notice in writing of the trial of th 
issue of law and the five days’ written notice of the hearing 
there can be no possible dpubt but such motion would hav 
prevailed. But^his death intervened, by which all commu 
nication of his client, Tubman, with the proceedings wa 
cut off, and the laitter was left totally ignorant of the statu 
of his case until after the October term of the court ha( 
commenced, and even the January term was on the point q 
opening. ' 

By reason of these interpositions of Providence, we wer 
relegated to our appeal to. the court to vacate this ordei 
after expiry of the term at which it was entered. 

The power of the .court to set aside Its judgment at an] 
time during the term, at which it was entered is one thini 
and its power to set aside a judgment entered at a forme 
term is another and essentially quite-different thing. 

The former is born of the primeval principal of our Anglq 





Saxon, judicature, that during the entire term all the acts of 
the court are sub curia, ov in gremio curise, a.nd maj be in the 
judge’s sole discretion, sua sponte, set aside, no matter how 
regularly and fairly taken. The law gives a judge the em 
tire term in which to reflect and consider of the arguments 
presented and to give the cause his second thought. His 
action in setting aside his first entry is therefore not appeal- 
able. 

The latter power, however, rests' upon no such idea of 
continuance in grernio curise or of judicial discretion. Nor 
does it depend upon any statute for its origin. The Mary¬ 
land act'of November, 1787, chapter 9, section 6, clearly rec¬ 
ognizes, but only recognizes this authorit}’’ as one commonly 
exercised by the courts and directs what shall follow its ex¬ 
ercise. ‘ ’ 

It is a common-law power, incident to all courts of record, 
to be exercised, no matter how many terms have intervened, 
upon considerations of equity and justice when the judg¬ 
ment or order complained of was rendered without juris¬ 
diction or was obtained irregularly, through surprise, mis¬ 
take, or fraud. 

Cf. 47 Md., 282, Craig vs. Wroth. . 

34 Md., 40, Taylor vs, Sindall. 

18 Md., 138, Kemp vs. Cook. 

It is recognized also as a previously existent, admitted 
power in rule 79 of the common-law rules of the supreme 
court of the District of Golumbia, which, without limitatipn 
of time wherein the motion must be inade, or of interveriing 
terms, declares thaVit “ will not be entertained after the de¬ 
fendant has taken any fresh step after, knowledge of the 
matter complained of, nor after execution, <fec., unless he had 
no notice of the judgment.” 
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. « >* • 

IL 

A judgment may be on such motion set aside, without 
regard to expiry of the term, for irregularities or improper 
conduct in procuring it to be entered, if only it is apparent 
that the irregularity was of such a nature that it,may result 
in a considerable injury to the party complaining— i. e., that 
it was not of a merely technical nature, waived or cured. 

Of. 74 Md., 7, Huntington vs. Emory. 

47 Md., 271. 

62Md.,519. 

18 Md., 329, Mailhouse vs. Inloes. 

18 Md., 364, Graff vs. Merchants, &c. 

15 Encyc. of PI. & Pr., 202, 239. 

ill. 

The appellant’s attack upon the judgment of August 6, 
1901, for its invalidity and irregularity is based upon no 
trifling injury, no .mei*e technicality of a trifling disregard 
of rules of practice. 

The effect of the judgment is to forever bar him of his 
cause of action set up in his declaration, involving thousands 
of dollars damage; to prevent him forever from submitting 
to the court, on a fair, full, and sober argument, the issue of 
law raised by the demurrers to his declaration. 

The record demonstrates the seriousness of the prejudice 
and injury accruing to the appellant from the judgment 
complained of. It equally-* establishes the fact that there 
has been no waiver or cure of Jbhe wrong done him. 

IV. '• . 

By his instructions to the clerk of the court below (Rec¬ 
ord, p. 17), the appellant secured the presentation to this 
court of every entry in the minutes of that court, and of 





eveiy Botice, whether of of ^6 or of note fo the 

clerk, or^ of notico of hearing of the 4enmrrers, if any ex^ 
isted. The fact that none such a^ear in the transcript, 
as required, by 0, L. B. 83, deinonstrates that none such 
were eyer giyen ; and this is not questioned, but practically 
admitted by the affidavits filed in answer to the motion to 
vacate. 

3Md.,10. 

Therefore, indubitably, this fatal defect appears on the 
face of the record. 

Had a defendant made a motion a year after entry of a 
judgment agaihst him alleging that he had never been 
served with process^—^tbat is, nofe of the action, and to come 
in and defend—and on examination the record was found to 
contain no proof of such service, nor of waiver by appear¬ 
ance, the court certainly would declare this absence fatal and 
vacate the judgment. 

The absence from* the record of that notice of trial re¬ 
quired by rule 3B, and of the note of issue under rule 34, 
and of the notice of'hearing demanded by rule 38, all of 
which it was the duty of the demurrants to serve and file 
under rule 88 as conditiQnf prmdeni to my action hy the courty 
is conclusive evidence that none of them .were ever given, 
and by general law, apart from rule 88, it is well settled that. 
where notice is required dr authorized by statule in any 
legal proceeding it must be written notice, 

See 53 Barb., 407 ; Bearsoh Lovejoy, 3 ,J. Gases, 
J 07; Gilbert ys, Golumbia Turn^^^^^ 

429 ; Miner Clark, 19 Barb., 539 ; Lane vs, Cary , 
7AbbvPr.,352, ^ : 

These omissions .of notice were defiances of; the rules of 
the court, established for the orderly and fair progress Of a 
cause. They were as dangerous to the opposite party and 
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as fatal in character as want of notice to como into court. 
How can one be said to “have his day in court” when the 
very rules established by the court for the advancement of 
justice, for the regular, orderly progress of a cause, for the 
protection of the rights of all parties, are thus wilfully and 
wantonly ignored ? 

Yl. 

But it may be said, and judging from the tenor of the affi¬ 
davits presented in opposition to our motion to vacate {vide 
Record, pp. 13-15) it will be claimed, that the dismissal was 
obtained upon the verbal statement of a young gentleman. 
“ employed by the firm of Hamilton and Colbert,” that 
Judge Wilson, the sole attorney for the appellant, in a con¬ 
versation with Mr. George E. Hamilton, one of the attorneys 
for the demurrants, in June, had said he might call it up 
any time before the court and let the court do with it as it 
deemed proper. 

And this is all the foundation that appears or that can be 
imagined for the singular order of the 6th of August follow¬ 
ing- 

They waited, however, two months, and when the counsel 
for demurrants knew that Judge Shellabarger, the learned 
and wise lawyer who drew the declaration, was dead; knew, 
as they must have known, that Judge Wilson, the sole sur¬ 
viving attorney for Tubman, had gone to Europe, then, on 
a vacation day, they send their employe down to the judge 
at chambers to tell this tale in some fashion, we know not 
what, and get the entry of dismissal. 

They presented no written stipulation consenting to the 
submission of the cause, either for hearing of the demurrers 
or on any motion for a dismissal, or waiving the obligation 
the demurrants were under to give written notice of inten¬ 
tion to bring the issues to trial, and the written five days’ 
notice for the hearing, nor admission of service or waiver of 







service of notice of motion to dismiss for want of prosecu-^^^ 
tion. Th ey had made no attempt to get any of these I Judgh 
Wilson stood by unanimous consent on the topmost round 
of reputation as an experienced, learned, and shrewd lawyer, 
as a wise and an honorable counsellor with whom the inter¬ 
ests of his clients were safe and precious as the apple of his 
eye—a man renowned alike as lawyer, advocate, judge, states¬ 
man, and man of unswerving uprightness. 

It is a gross insult to his memory, a casting of foulness 
upon his yet green grave, to believe or to suggest that he 
consented in any manner to such betrayal of his client^s 
cause. 

And why this delay to act until Judge Wilson Was in 
Europe or on the high seas, and almost the entire bar of the 
District away on our annual vacation ? Gan it be because 
there was, then, least reason to fear that he would be ad¬ 
vised of what had been done before the October term began ? 

In fact. Judge Wilson n^er learned of it. While after¬ 
wards daily and nightly engrossed in his efforts to main¬ 
tain the cause of Admiral Schley we hear him,. by- the 
mouth of the witness Stebbins (ilecord, p. 12), declaring his 
purpose to bring these demurrers to a hearing M soon as ' 
the Schley investigation was concluded.” It is clear he had 
no suspicion that the action had been dismissed. 

This case, then, is one not merely of pernicious and most 
dangerous irregularity, but of such irregularity as has 
worked complete surprise—a fraud subverting and destroy¬ 
ing grave interests and tending to pour contempt on the 
judicial administration of justice* 

So little does the young gentleman who was the acting 
agent seem to have appreciated the gravity of the matter, 
or known of its antecedents, that he seems (R., p. 15,1st par,), 
like his principal (R., p. 14,1st par?), to think that the order 
of dismissal was made by the; Justice; but the record 
(p. 8) shows this was not Jlor does^h® hesitate to 
aver (R„ p. 16, 3d par.) |hat the dismissal inras with hotice. 





though an oral one, of course, and that Judge Wilson was 
‘.‘ fully advised of the action which defendants proposed to 
take.” But he totally destroys the evidential value of these 
statements when, to support them, he refers (R., p. 15, 3d 
par., and R., p. 14, 3d par.) to his principal as the one by 
whom he was so “frequently informed.” 

And though a dozen had come forward to make affidavit 
that a Mr. H. had “frequently informed” them of a fact 
required to be proven, what then? 

Moreover, if we analyze and give fair construction to what 
the opposite attorney.says of his interview with Judge Wil¬ 
son (R., p. 13), we cannot fail to be persuaded that he never 
consented that the action was to be dismissed nor supposed 
that any motion for its dismissal was to be made. 

The parties had me^^S^mally, of courtesy, to argue the 
demurrers, and on this intended “ day of hearing ” Judge 
Wilson finds himself unable to proceed with the argument, 
and in a mood of deprecation and apology he says you 
“ may call it up at any time,” but “ I cannot consent to a 
dismissal.”: The only fair inference to be drawn from this 
is that he was willing that the demurrers should be sub¬ 
mitted to adjudication. Such course would have left him 
opportunity to amend or to appeal. It is perfectly consistent 
with the supposition that he was confident the demurrers 
would be overruled; utterly inconsistent with the idea that 
he was consenting to a dismissal of his action. 

Nor is it anywhere pretended by this one principal, or by 
any informee, that the submission of the demurrers for ad¬ 
judication, or of any motions for dismissal was stipulated in 
writing. 

■ We have seen already that where notice of amotion is 
required to be given, that notice must be in writing. Even 
more important and vitally essential is this in the case of 
a stipulation or consent upon which the court is to act. Its 
absence makes the record rotten at heart. 
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“A stipulation must in some proper manner appear in the 
record on appeal^ otherwise it cannot be considered.” 

20 Ency, of PL and Pr., 670, and note^^ 

« <tr 

“ Stipulations are recognized in the rules of this court with 
the single provision that Uiey slicM he m 
supreme court of the District of Columbia unanimously in 
deciding the appeal in Strong vs. D. G*, reported in 3 MacA», 
p*500. 

it must, of course, be understood that we are not here 
questioning the validity of a stipulation made in open court 
in a trial by and between the counsel representing all parties 
affected thereby and which is. thereupon made a part of the 
record. _ 

Cf. Shippen vs. Bush, 1 Dali. (Pa.), 251. 

Clark vs. Dekker, 43 Kans., 692. 

*■ . - ^ 

' . viL •: 

Neither the hearing of a demurrer nor of a motion to 
dismiss a cause for failure to prosecute is within the juris¬ 
diction of a judge at chambers. They both belong extdu- 
sively to the court in actual session thereof in term time. 

By the established practice of the supreme court of the 
District of Columbia the entire month of August is vacation 
of term. All attorneys of the court are permitted dm^ 
that month to go away beyond the reach of notice and. in> 
safety. • ^ ^ ^ ^ 

In Wightman vs. Karchner, 20 Ala., 453, the court held, 
in a case where all the parties^had been duly brought into 
couy}, that the special term at which the claim w^aa audited 
and allowed was not held at a legal time, aud tbercfbip i^ 
proceedings were comm and void for want of jurist 

diction. 

See also— 

White vs. Biggs, 27 Me., 117. 

Goodsell vs. Boynton, 2 Ill., 555, 

Cullum vs. Casey, 1 Ala., 353, 
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“No judgment or final order.can be rendered by a. judge 
at chambers or in vacation.” 

Vol. 4, Ency. of PI. and .Pr., 343, and see also pp. 337, 
338, 345. 


And query if even consent can give jurisdiction. On this 
courts are divided. 

The judgment of August 6 was without jurisdiction. 

The general rule that when once the court has acquired 
jurisdiction of the person as well as of the res litis all its 
subsequent proceedings are jurisdictional holds only when 
the court proceeds according to the established modes gov¬ 
erning the class to which the case belongs. 

In the case at bar the appellant has been denied a hearing 
because the judge below assumed to pass a judgment of dis¬ 
missal in appellant’s absencej personally or by counsel, and 
when he had not in any way been called to appear in court, 
as provided in its established rules governing the case. 

It was not within the power of the judge in vacation, 
without notice of the motion, or when it would be heard, and 
without opportunity for the plaintiff to be heard, to pass this 
judgment of disniissal. 

“ Jurisdiction is the right to hear and determine, not to 
determine without hearing,” the Supreme Court of the* 
United States well said in Windsor vs. McVeigh, 93 U. S., 
284. 

. In conclusion, it is respectfully submitted that the judg¬ 
ment of August 6 was without jurisdiction— 

Because passed by the judge in vacation; 

. Because given on an ex parte motion, without notice to the 
opposite party or waiver of notice, and without opportunity 
for him to be heard; 

And, furthermore, it should be set aside— 

Because it was so irregular, so directly and broadly in 
conflict with the established law and practice of the court. 
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as to be not only a total .surprise to the party wliose rigM 
action was thereby destroyed, but to niake the action of the 
court mm, or without jurisdiction. 

And because the court dismissed our action through pal^ ’ 
pable misunderstanding and mistake of fact, let us ask, • • 

Is it within the jurisdictional power of the court to try 
a case in the absence of one of the parties when if has beeni 
pursuant to the rules of the court, placed Gn the trial calendar, 
regularly reached and called ? ^ ^ ^ ^ » 

Is it so when the issues joined have never in fact been 
noticed for trial or calendared ? No I 
To recur again to our opening proposition of law inherent.- 
and vital in all courts, let me ask finally, What do the 
plain principles of justice demand” in this ease? < 

We ask therefore that the order denying our motion to 
vacate the judgment be reversed : that the judgment of 
dismissal be set aside and the cause reinstated for hearing of 
the demurrers, etc., as the parties may be advised. This 
deprives the defendants of nothing to which they are justly 
or legally entitled, but restores to us our ‘‘ day in court,” 
never had, or waived, or forfeited. " 

Eespectfully submitted, . \ 

WILLIAM A M 

/or 
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